
BEFORE THE COMMISS]ONER OF

POL]TICAL PRACTICES

In the Matter of the
Complaint Against
TOM CONNOR

SI]MMiARY OF FACTS AI\TD STATEMENT OF FINDINGS

Sen. Eve Frankl-in, a candidate for Senate District 2L in the
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Connor violated Mont. Code Ann. S 13-35-234 by misrepresenting Sen.

Franklin's voting record in a campaign flier.

SI'MMJLRY OF FACTS

1. Sen. Franklin and candidate Connor were opposing

candidates for t.he seat in Senate District 21 in the November, 1-994

qeneral elect.ion. Sen. Frank]in defeated candidate Connor in the

election, and is currently serving as senator for the district.

2. Sen. Franklin alleges that the following language in a

campaign flier in support of candidate Connor's candidacy

misrepresents Sen. Franklin's voting record:

Senat.or Eve Frankl-in voted FOR the sal-es tax

3. Sen. Franklin was in the Legislature during the L993

session. Senate Bitl (SB) 235, introduced during that session,

provided that the question of whether a four percent sales and use

tax should be enacted would be submitted to a vote of the qualified

el-ectors of Montana at a special elect.ion. The bill is described

in the Senate Journal astran act generally revising taxation;
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the sal-es and use tax,' providino for distribution of sales

and use tax revenue; providing that t.his act be submitted to

the qualified efectors of the state at a special election; ,l

Sen. Franklin voted "yearron a motion to pass SB 235 on second

reading in the Senate. The moti-on carried. Sen. Franklin t.hen

wof ed rrnA\/rr nn thifd feadino. l-rrrf l- ha hi 'i 'l n:oao.l -h.lvvLsv ltay urr Llr-LI(t IecdClJ-I^J / -..- --l-l- pasSeO. ano WaS SenC tO

the House. upon the bill-'s return from the House, sen. Frankrin

vot.ed "yea" on a motion that. certain House amendments to SB 235 be

not concurred j-n, and the motion carried. Sen. Franklin then voted

against adoption of a Free Conference Committee report, but the

report was adopt.ed and the bill was sent to the Governor and

signed. The sales tax was voted down at the special efection hel-d

on June B, 1993 .

4. Sen. Franklin states that her second readincr vote in

favor of the bill was not the final vote on the bill. Her final

vote was against adoption of the Free Conference Commi-ttee report,

thus she contends that she opposed the bilt. Sen. Franklin claims

t.hat in any event her "yea'vote was only a vote to put the sales

tax on the barl-ot, to ret. the people decide whether it should be

imposed. She believes that the statement that she "voted for the

sales taxrt misrepresents her voting record on the bill.

5. Candidate Connor states that he conducted the research on

Sen. Franklin's voting record, and that he prepared the campaign

flier. He states that he is not very familiar with the voting

procedures, but he feels that Sen. Frankl-in's vote j-n favor of the

bill on second reading could properly be represented as a vote in



favor of the sales tax. Candidate Connor befieves t.hat the

dist.inction drawn by Sen. Franklin (Lhat she only voted t.o put the

measure on the ballot.) amounts Lo "hair-splittincr".
STATEMENT OF FINDTNGS

Mont. Code Ann. S 13-35-234 provides:

PoIitical criminal libeI - misrepresenting' voting
records. (f) It is unlawful for any person to make or
publish any false statement or charge reflecting on any
candidate's character or moralit.y or to knowinqly
misrepresent the vot.inq record or posit.ion on public
issues of anv candidate. A person making such a
statement or representation with knowledge of its falsity
or with a reckless disregard as to whether it is true or
not is guilt.y of a misdemeanor.

(2) In addition to the misdemeanor penalty of subsection
(1), a successful candidate who is adjudicated guilty of
violating this section may be removed from office as
provided in 13-35-105 and 13-35-107. lEmphasis added].

Criminal misrepresent.at.ion of voting records is committed only if

the evidence supports a finding that a misrepresentation is made

rrlunnr^ri nal rztl

disregard as

or "with knowledqe of its falsity or with a reckless

35-101 states

to whether it is true or not". Mont. Code Ann. S 13-

fhat thc rrnFnAlfrz nrorrisions of the eleccion l_aws of

this state are int.ended to supplement and not to supersede the

provisions of Lhe Montana Criminal Code." Mont. Code Ann. S 45-2-

101(33) defines "knowinqlv" as follows:

. lAl person acts knowingly with respect to conduct
or t.o a circumstance described by a statute defining an
offense when the person is aware of the person's own
conduct or that t.he circumstance exists. A person acLs
knowingly with respect to the result of conduct described
by a statute defining an offense when the person is aware
that it is highly probable that the result wiIl be caused
by the person's conduct. When knowledge of t.he existence
of : n:rf i crrf31 fact is an element of an Offense,
knowledge is established if a person is aware of a hiqh



probability of its existence. Equivalent terms, such as
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In determining whether a misrepresentation was made "knowingly" or

"with knowledg'e" of its farsity, it wou]d be necessary ro prove

that candidate Connor was rraware of a high probability" that t.he

statement he made concerning sen. Franklin's voting record was a

misrepresent.ation, or was fal_se.

A violati-on of the statute can also be proved if there is

evj-dence that a person acted with "reckless disregard". The

Compiler's Comments to Mont. code Ann. s 13-35-234 note that the

source of the 'r standardrr in subsection (1) of the staLuLe is

"apparently drawn from New York Times v. Sull-ivan, 376 U.S. 254

(1964) n . That case invol-ved a civit tibel act.ion f iled bv a r:ublic

official against a newspaper. The Supreme Court hel-d that recovery
rrrnrrld nnlrz ha allOWed if llrc nrrhl in nff i6ial cr-rrrld nrove that theerre yuvrrv v!!rvrq! uvqlu y!r

alleged libelous statement was made with "acLual- malice",. that is,

with "knowledge that. it was fal-se or with reckless disreqard of

whether it was false or not.rt Sul-livan, 376 U.S. at 2'/9-2BO-

In a later case, Herbert v. Lando , 441 U.S. 153 (J_9j9) , the

Supreme Court, citing SuIl-ivan, stated that "reckl-ess disreqard for

t.ruthrt means that the defendant "in fact entertained serious doubts

as to the truth of his publications". The Court noted that such

Itstrhier:t'i rre A\^TArFnFqcr nf -t:Obable fal_sitvtr marr kre fnrrnd if t'there!qrur u)/ rrrql !vqr

are obvious reasons t.o doubt the veracitv of the informant or the

accuracy ot frr-s reports.'r Herbert, 44L U.S. at L56-57.

Ot.her cases have held t.hat "reckless disreqard'r is trmore than

mere negligencerr, Major v. Drapeau, 50"7 A.2d 938, 94a (R.I. 1986);



and thattra failure to investiqate is not sufficient in itsel-f to

establish reckl-ess disregard", Bartimo v. Horsemen's Benevol-enL and

Protective Association, J71 F.2d 894, 898 (5th Cir. 1985). In

Green v. Northern Publishinq Co I nrr F\L\L\ I )(1 | 1A IlL )*ll!:r 9JJ E.aV tJvt t=4 \nrADACl-

a982) , t.he Court observed:

Reckless disregiard, for these purposes, means conduct
t.hat is heedless and shows a wanton indifference to
consequences; it is conduct which is far more than
negligent. [Citation omitt.ed] There must be sufficient
evidence to permit the inference that the defendant must
have, in fact, subjectiveTy entertained serious doubts as
to the truth of his statement. lItalics in oriqina]-] .

Applying these principles to the facts in this case, the

evidence does not support a finding that candidate Connor acted

with the requisite knowledge or reckless disregard in making the

representation regarding Sen. Franklin's vot.ing record. Candidate

Connor's interpret.ation of Sen. Franklin's second reading vote on

the bill obviously differs from Sen. Franklin's interpretation.

Each interpretation is arguably correct. On second reading Sen.

Frankl-i-n cast a "veartvote for a bill t.hat would submit the

question of the sales tax to a vote of the people. Yet her vote

cou]d be construed as a vote Ir f ortr the bill that contained the

sales tax, thus a vote for the sales tax, notwithstanding that the

tax was subject to a vot.e of the electors at a special election.

Under these circumstances, there is not sufficient evi-dence that

when candidate Connor made the representation regarding Sen.

Franklin's voting record on SB 235 he was traware of a high

nrol-rel'ri I'i i_ rzrt that the renresenf af ion was f al se. or that he



"subject.ively entJrLained serious doubts" as-to t.he truth of the

representation.

Sen. Frankl-in contends t.hat her vote for the bill on second

reading was not the final wofe - fhrrs does not accuratefy reflect

her voting record on t.he bill. Mont. code Ann. s 13-35-234 does

not define the phrase "voting record". There is nothing in title
13, chapter 35, Mont. code Ann. indicating a legislative intent

that a candidate's voting record must be construed as consist.inq of

a1I votes on a particular biIl. Sen. Franklin's "veail vote on

second reading is obviously part of her voting record. on the bill,

and could reasonabl-y be construed as a vote "for" the bi]l.

Based on the preceding, there is insufficient evidence to

concl-ude that. candidate Connor violated Mont. Code Ann. S 13-35-

234. r
DATED this 

-E'U^y 
of January , aggs.

ED ARGENBR]GHT
Commissioner of Pol-itical Practices


